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Hypnotically enhanced testimony in the

criminal trial

JACK B. ZIMMERMANN

The criminal practitioner faced with a
witness who has had his testimony influ-
enced in one way or another by a pre-trial
hypnosis session should be aware that this
is a rapidly changing area of the criminal
law. This article is intended to acquaint the
some of the basic principles of
and then to set out how the
writer views the various categories of treat-
ment by the courts in the last several
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years. Finally, there will be some sug-
gestions with regard to how to attack the
use of hypnotically enhanced testimony

against an accused person in the context of

the criminal trial.
Basic principles of hypnosis

There is general consensus that hypnosis
is a heightened state of mental sug-
gestibility. Its uses include psychotherapy,

treatment of psychosomatie illness
thesi I In rec
it has been used by law enforcement agen-
cies throughout the country as an investi-
gative tool. It is the latter use that is the
subject of the newly emerging trend of
appellate case law relating to the criminal
justice system. Because the scientific com-
a heightened
v, there exists

and memory re

munity views hypnosi
state of mental suggesti
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the possibility or the risk that the person
undergoing hypnosis will fill in gaps in his
or her memory with fantasy. This phe-
nomenon is known as confabulation. Con-

are aggr 1 by a tendency of
the subject of the hypnosis to respond in a
manner which will please the hypnotist.
The problem wrestled with by the appel-
late courts in the eriminal law context is
that it is difficult to identify and segregate
actual recall from this suggestion accept-
ance. A danger, of course, is that after hyp-
nosis the subject of the hypnosis goes
through what is known as a “memory
cementing process” which can create a
memory of perceptions that did not pre-
viously exist. Because of this characteristic,
it has been stated by scientists and experts
in the field, as well as appellate court opin-
ions, that a person is no longer subject to
cross-examination because he believes sin-
cerely after hypnosis that the confabulation
is in fact the truth. Therefore the danger is
that the unreliability of hypnotically
enhanced testimony imposes an unfair bur-
den on the right to confront witnesses
against the criminally accused.

Because subjects of hypnosis are often
very enthusiastic to help the authorities,
and humans are subject to a natural desire
to please others, hypnosis as a means to
enhance trial testimony is also suspeet
because of the danger of hypersug-
gestibility. Persons in laboratory tests were
induced with false guilt, but so believed

themselves guilty that they were unable to
o | | | A

tion later. The polygraph registered their
strongly held belief in their guilt as non-
deceptive, although in fact it was untrue.
Another factor not often recognized is that
n person can and often will purposely lie
under hypnosis.

Categories of treatment by the courts

Those jurisdictions which have ruled on
the admissibility of hyy lly ent i
testimony an behalf of the prosecution can
be classified in the following categories.
The first is the most restrictive, that is,
those jurisdictions which hold that hypnot-
ically enhanced testimony per se is in-
admissible under any circumstances. The
second category is that which states that
pre-hypnosis recall is admissible, but post-
hypnosis testimony is inadmissible. The
third category involves those jurisdictions
which state that safeguards must be
imposed not to insure credibility or relia-
bility but to insure admissibility or compe-
tency of the testimony in the first place,
The fourth category reflects the theory that

there should be safeguards to insure the

ically enhanced testimor
the jury the credibili

credibility or the reliability of the hypnot-
, but leaves to

decision once that

threshold is passed. Last are those jurisdic-

tio

ns that place no restrictions on the quali-

fication of the hypnotically enhanced testi-

m
qu

y; that is they leave it as a pure jury

estion.

I. Those jurisdictions which have held
that in effect hypnotizing a prosecu-
tion witness makes that witness com-
pletely unavailable for testimony
about that subject matter at trial
include the following: California,?
Michigan,? Minnesota,? and Okla-
homa.4 These states basically have
adopted the position that once a wit-
ness has been hypnotized it is tanta-
mount to destruetion of evidence, and
even the most careful cross-examiner
would not be able to demonstrate the
difference between confabulation and
actual recall of truthful matters.

tency are the following: New Jersey, 13
New Mexico, " and Washington. 15
The reasons these jurisdictions permit
its use but require the safeguards are
(a) that the purpose of using hypnosis
is not to obtain the truth as is a poly-
graph test, but to overcome amnesia,
therefore restoring memory; (b) the
court should not demand general
acceptance of the scientific theory as a
means of reviewing truthful or histor-
ically accurate recall; (c) if the material
is subject to independent verification,
then its utility is considerable and the
risk attached to the procedure is mini-
mal; (d) the potential for sug-
gestiveness during the trance would
be alleviated by the exercise of eritical
judgment afterwards; and (e) The rule
of per se inadmissibility is unneces-
sarily broad and could result in exclu-
sion of evidence that is otherwise
trustworthy in the nature of other eye-
witness testimony. The leading safe-
guards case in this regard is the New
Jersey case of State . Hurd. The first

ion under Hurd is to determine

previously exist.

A danger, of course, is
that after hypnosis the
subject of the hypnosis
goes through what is
known as a ‘‘memory
cementing process” which
can create a memory of
perceptions that did not

1

I. Those jurisdictions which have held
that pre-hypnosis recall is admissibl
but post-hypnosis recall is inadmissi-
ble include the following: Arizona,®
Colorado,® Maryland,? Massa-
chusetts,® Nebraska,? New York,10
Pennsylvania,!! and the United States
Court of Appeals for the Fifth Cir-
cuit.!2 The reason that the pre-hypno-
sis recall is permitted is that it is infor-
mation that was not influenced by the

whether the case is of a kind likely to
yield recall comparable to the reliabil-
ity of normal recall if the hypnosis is in
fact properly administered. If the
answer to that question is in the
affirmative, then it is necessary to
determine if the procedures followed
in the particular case were reliable. In
reaching this determination the fol-
lowing factors have been set out for
consideration by the court: (1) the hyp-
nosis must be conducted by a psychia-
trist or a psychologist. (2) The profes-
sional should not regularly be
employed by the prosecution, the
investigator, or the defense counsel,
(3) Any information given to the hyp-
notist prior to the session by law
enforcement personnel or by the
defense must be recorded. (4) Before
inducing hypnosis the hypnotist
should obtain from the subject a
detailed description of the facts as the
subject remembers them. The hypno-
tist should carefully avoid influencing
the description by asking structured

hypnosis, and can be independently
verified. They hold the post-hypnosis
testimony inadmissible for all the rea-
sons listed above, which can be sum-
marized as making the testimony
immune from proper cross-examina-
tion,

Those jurisdictions which permit its
use under strict procedural safeguards
with regard to admissibility or compe-

w.

questions or adding new details. (3)
All contacts between the hypnotist
and the subject must be recorded. (6)
Only the hypnotist and the subject
should be present during any phase of
the hypnotic session, including the
pre-hypnotic testing and the post-hyp-
notic interview.

These jurisdictions which hold that
there should be safeguards to insure
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the credibility or reliability of the wit-
ness, after which credibility becomes a
jury question are the following: Flor-
ida, 16 Illinois,)7 Indiana,’® Missouri, !9
North Dakota,?® Tennessee,2! the
United States Court of Appeals for the
Ninth Circuit,22 and Wisconsin, 23
/. Those jurisdictions which hold that it
is a pure jury question of weight, sub-
ject to cross-examination as in any
other type of witness situation, are the
following: Georgia, 2 lowa, 2 Loui-
siana,?6 North Carolina, 27 Oregon, 28
Texas,® and Wyoming. 30
There are three states which have not
reached the issue of admissibility or inad-
missibility of hypnotically enhanced testi-
mony, but have held that hypnosis evi-
dence is scientifically unreliable. Those
states are the following: Kansas,™ South
Carolina, and Virginia.®

-

Suggestions on how to attack
| S

The eriminal defense practitioner who is
faced with a prosecution witness who has
been hypnotized must first learn that that
is the situation. Therefore, the initial step
in the defense of such a case is to file a dis-
covery motion to determine whether or not
a witness has been hypnotized. If in fact
that happened, then the next step would
be to request to see the video tape and/or
the sound recordings of the hypnotic ses-
sions. When and if that is done, then the
defense lawyer must be careful to compare
the procedures used in that particular case

with the d Hurd safe ds to
determine whether or not to make an
attack on the admissibility of the testi

in the first place, or to attack the cred-
ibility if the jurisdiction in which the case
is being tried does not permit an attack on
its admissibility, The vehicle of course
would be a motion to suppress, which this
writer recommends should be filed in
every case involving hypnotically-enhanced
testimony of a prosecution witness,

An actual case in which the writer par-
ticipated was an allegation of rape by a
young woman who claimed that four men
had raped her.3 She appeared disheveled
and upset early one morning when she
appeared in front of a stranger’s apartment
door and asked to use the telephone to call
a friend to pick her up. This was done, and
then her husband was eventually called.
She was taken to the hospital, at which
time one of the doctors suggested that she
may have been raped. In her report to the
police she was unable to recall any of the
details at all that caused her to have to call
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her friend early in the morning from a
stranger's apartment. Sometime later she
made her initial report, in which she indi-
cated that she had no recall. Before any
subsequent report, she and her hushand
returned to the apartments and drove
around the parking lot. At that time, she
saw two young men standing by a black
pickup truck outside an apartment near the
one from which she called her friend. She
did not recognize them nor speak to them.
A few days later she was asked to come to
the district attorney’s office, where she was
hypnotized by the chief of the district
attorney’s detective section. The session
was videotaped and recorded. During the
session, she related being raped by four
men, and described the incident in some
detail, including the fact that she had
seratched and seriously cut the face of one
of the alleged rapists. During that time,
she also deseribed a black pickup truck and
gave a license number, After the session,

The vehicle of course
would be a motion to sup-
press, which this writer
recommends should be
filed in every case involv-
ing hypnotically-en-
hanced testimony of a
prosecution witness.

she gave a written statement. Based on this
information, a check was run on the license
plate and it was determined that the vehi-
cle was owned by a person with a certain
name. That name was then processed by
the driver's license bureau, and it turned
out that there were two persons with sim-
ilar names. Photographs were obtained
from the driver’s license bureau and shown
to the alleged victim. She then picked out
one of those persons, and a line-up was
held. Based on her identification of the
photograph, she then identified at a live
line-up, the person who came to be our cli-
ent. When retained, we discovered at an
examining trial that the witness had been
hypnotized. An examining trial in Texas is
similar to the preliminary hearing in a
federal court, and it is ostensibly for the
purpose of determining probable cause
prior to grand jury action. At the examin-

ing trial, the alleged vietim's testimony dif-
fered substantially from her written state-
ment after hypnosis. After the examining
trial the motion to suppress was filed based
on the hypnosis. The hypnotically
enhanced testimony resulting from the ses-
sion was attacked as a denial of the right to
confront and cross-examine witnesses
under both the state and federal constitu-
tional provisions, The videotape was
viewed in the presence of the district attor-
ney, the investigator who conducted the
hypnosis, the defense lawyer, and the trial
judge. A hearing was then held on the
motion to suppress, at which time the
alleged victim testified in a manner sub-
stantially different from her examining trial
y and her following the
hypnosis session. At this point, the story
had changed to three alleged rapists
instead of four, and the person who had
been severely cut across the face who had
previous to this time allegedly been our
client), was no longer the man who was our
client. Through the testimony it turned out
that the alleged victim had claimed to have
gone to the corner liquor store to obtain
some drinks and had instead gone into a
bar because the liquor store had closed.
Her story became more suspect when she
stated that at the bar she was placed on the
shoulders of a stranger and carried out the
door, thrown in the back of a pickup truck,
and taken to an unfamiliar apartment com-
plex. Her story was that at the apartment
complex she was injected with drugs and
then forcibly raped by these men who,
after having violated her in several differ-
ent ways, placed her outside in the bed of
the truck. She awoke early the next morn-
ing from her stupor and then ran up to an
apartment and called her friend.
Argument was made to the court that,
first of all, the Texas courts had never
before accepted the seientific principle of
hypnosis and therefore its use as a scien-
tific aid was not generally accepted in the
scientific community., Then each of the
Hurd requirements was set out, showing
that all but one safeguard had been vio-
lated. It was demonstrated that the hypno-
sis was conducted by an investigator and
not a psychiatrist or psychologist. The per-
son who conducted the hypnosis was in fact
employed on a full-time basis by the pros-
ecution, There was no recording of the
information given to the hypnotist prior to
the session. Prior to inducing the hypnosis
in this case, the hypnotist was unable to
obtain a detailed deseription of the facts
because the subject claimed not to recall
them. There was another person present
during the interview, a psychologist from




the Houston Police Department. The only
safeguard dictated by the Hurd case which
was followed in this particular instance was
that the hypnotically induced session was
videotaped and recorded. Based on these
objections, the trial court at that time in
May, 1982, granted the defense motion to

] the i of
lhc allcgcd vlctlm in this case. Based on
that ruling the case was dismissed for lack
of evidence.

The writer's recommendation then is to
attack the use of such testimony because it
is founded on a scientific principle not
accepted in the scientific community, and
by showing lack of compliance with safe-
guards which would either determine
admissibility or reliability, depending on
the jurisdiction in which the case is tried.
If a pretrial motion to suppress is not
entertained or is denied, then the same
types of attacks can be made at trial before
the jury. Surely in the case described
above, any jury would have had difficulty
with the credibility of that witness because
of the stories she had told, in addition to
the suspicion caused by the fact that she
had been hypnotized and the conditions
under which she had been hypnotized.
Therefore, if the motion to suppress had
been denied and these issues would have
had to have been resolved by a trial jury,
the denial would not necessarily have been
fatal to the cause of the defendant.

Finally, a word of caution to those prac-
titioners who may encounter this in their
practice. The law is changing rapidly.
States have issued per se inadmissibility
rules only to modify the rules in later
cases. If you have a case, vou need to
determine what the law is in your jumdlv—
tion, and if quoting out-of-stat
tions, you mllsl -&hepardlze the out-of-state
cases listed in the footnotes to this article
to insure that those jurisdietions have not
modified or altered the rule listed in this
article. Without question, the rules set out
in the categories listed above are going to
change. Many cases are before the courts
of last resort in jurisdictions both listed
above and not appearing on the above list.
At the time of this writing in February of
1984, the information is correct and cur-
rent. Without question by the time the
reader may read this article, the law may
have changed. This word of advice is no
different than that given to any criminal
defense lawyer in all areas of the law, that
is that we must be ever vigilant and con-
stantly aware of changes in the law in pur-
suit of the goal of a vigorous defense of
those persons who are falsely accused of
ocnme.
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