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The subject of conflict of interest is a
complex area of ethical dilemmas for the
criminal defense practitioner. Because of
this, the subject will be treated in two
parts. The first will deal with conflicts
where the defense attorney has been in that
status for some period of time and will
cover subjects most often encountered.
The second portion will deal with conflicts
of interest occasioned by a prosecutor be-
coming a defense lawyer or a judge, or a
defense lawyer assuming the position of
prosecutor or judge. The first portion ap-
here, and the second part will be
published in a future issue.

Representing Multiple
Defendants

The constitutional right to effective as-
sistance of counsel entitles the defendant
to the undivided loyalty of his counsel.
Defense counsel have an ethical obligation
to avoid conflicting representations and to
advise the court promptly when a conflict
of interest arises during the course of tri-
CoURT OF TEXAS,

SRNING THE STATE BAR OF
TEXAS art. X, §9 (Code of Professional
Responsibility) DR 5-105 (1984); STATE
Bar oF TExas, EtHicaL Co i
TIONS ON CODE OF PROFESSI
RESPONSIBILITY EC 5-14-5-20 (1982).

One recurring area where the conflict of
interest problem arises is when defense
counsel represents co-defendants in a
criminal case. The potential for conflict of
interest under these circumstances is so
great that many attorneys simply refuse to
represent co-defendants. Although the co-
defendants’ interests may start identically,
they may diverge at almost any point in the
litigation. In the plea bargaining process,
the prosecutor may offer leniency to one
defendant in exchange for his testimony
against the other. At trial, the potential for
conflict usually increases. The co-
defendants may raise conflicting defenses,
with each implicating the other, or they
may raise a joint defense, but give con-

Ethics Notes
Attorney Conflict of Interest

by Jack Zimmermann

Jack B. Zimmermann is a criminal law
specialist, certified by the N | Board

dants is so grave that ordinarily a
lawyer should decline to act for more
than one of several co-defendants ex-
cept in unusual situations when, af-
ter careful investigation, it is clear
that:

(1) no conflict is likely to develop;

(ii) the several defendants give an
informed consent to such multiple
representation; and

(iii) the consent of the defendants
is made a matter of judicial record.
In determining the presence of con-
sent by the defendants, the trial judge
should make appropriate inquiries
respecting actual or potential con-
flicts of interest of counsel and
whether the defendants fully com-
prehend the difficulties that an attor-
ney sometimes encounters in
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tradictory explanations of the base facts.

lefending multiple clients.

In some instances, accepting or
continuing employment by more
than one defendant in the same
criminal case is unprofessional
conduct,

1 American Bar Association, Standards for
Criminal Justice Standard 4-3.5(b) (2d ed.
1980).

Multiple defendant representation at trial
often leads to a later ineffective assistance
of counsel challenge by one or more of the
defendants. The main issues in this area
concern waiver of conflict-free counsel by

Further, the advantages and disadvantag
of taking the stand may be quite different
for each co-defendant, thereby presenting
conflicting interests. During closing argu-
ment, defense counsel may realize that he
cannot fully argue the facts favorable to
one defendant without harming the other.
As these few examples illustrate, the pos-
sibiliti conflicts are nearly endless.

Recognizing the problems that often
arise, the American Bar Association has
given some guidelines:

The potential for conflict of in-
terest in representing multiple defen-

the defend: the duty of the trial court
to investigate potential conflicts in a mul-
tiple defendant representation case, and
standards for review where defense coun-
sel represents co-defendants at trial and one
or more of these defendants later raise an
ineffective assistance of counsel claim.

Waiver of Conflict-Free Counsel

Some commentators have questioned
whether there truly can be a knowing and
intelligent waiver of the right to conflict-
free counsel. See, e.g., Moore, Conflict of
Interest in the Simulianeous Representation
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of Multiple Clients, 61 Tex. L. Rev. 211,
281-82 (1982). The majority rule recog-
nized by the appellate courts, however, is
that the right to conflict-free counsel can
be knowingly and imelligently waived by
a defendant who would be equally compe-
tent W waive his right to counsel altogether
under Farerta v. California, 422 U.S. 806,
95 S.Cu. 2525, 45 L.Ed.2d 562 (1975).

Several statements of the Uaited States
Supreme Courl suggest a recognition of the
right to waive conflict-free counsel. In
Holloway v, Arkansas, 435 U.S. 475,
482-83,98 5.Ct. 1173, 1178, 55 L.Ed.2d
426 (1978). the Court, quoting Glasser v.
United States, 315 U.S. 60, 62'S.Ct. 457,
86 L.Ed. 680 (1942), pointed out that in
some cases certain advantages might ac-
crue from joint representation.  Also,
Justice Brennan, in Cuyler v. Sullivan, 446
U.5. 335, 351, 100 8.Ct. 1708, 1719, 64
L.Ed.2d 333 (1980) (Brennan, J., concur-
ring), noted that Holloway established that
defendants usually have the right to share
a lawyer if they so choose.

The Fifth Circuit, in United States v.
Gareia, 517 F.2d 272, 276 (5th Cir
1975), explicitly concluded that a de
dant can waive his right to conflict-free
counsel. The court also outlined the proce-
dure to be followed by a district court to
assure that the defendant made a knowing
and intelligent waiver.

[The district court should address
each defendant personally and for-
thrightly advise him of the potential
dangers of representation by coun-
sel with a conflict of interest. The
defendant must be at liberty to ques-
tion the district court as to the na-
ture and consequences of his legal
representation. Most significantly,
the court should seek o elicit a nar-
rative response from each defendant
that he has been advised of his right
to effective representation, that he
understands the details of his attor-
ney's possible conflict of interest and
the potential perils of such a conflict,
that he has discussed the matter with
his attorney or if he wishes with out-
side counsel, and that he voluntari-
ly waives his Sixth Amendment
protections. It is, of course, vital that
the waiver be established by “clear,

qui | biguous lang-
uage.” Mere assent in response 1o a

cal,
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series of questions from the bench
may in some circumstances consti-
tute an adequate waiver, but the
court should nonetheless endeavor o
have cach defendant personally ar-
ticulate in detail his intent to forego
this significant constitutional protec-
tion. Recordation of the waiver col-
loquy between defendant and judge
will also serve the government’s in-
terest by assisting in shielding any
potential conviction from collateral
attack, either on Sixth Amendment
grounds or on a Fifth or Fourteenth
Amendment “fundamental fairness”
basis.

Id. at 278 (citations omitted),

The leading Texas case on the defen-
dant’s waiver of his right 1o conflict-free
counsel is Ex parte Prejean, 625 5.W.2d
731 (Tex. Crim. App. 1981) (en banc).
The Court of Criminal Appeals held that
the right to conflict-free counsel may be
waived if done so knowingly and volun-
tarily. /d. at 733 (citing Unired States v.
Garcia, supra). The court went on (o state
that “a waiver of the right to conflict-free
counsel should include a showing that the
defendant is aware of the conflict of in-

representations and to advise the court
promptly when a conflict of interest arises
during the course of trial. 446 U.S. at
346-47, 100 S.Cr. at 1717,

The standard set forth in Cuvler v. Sul-
livan, supra, has been incorporated into
Texas law by the Court of Criminal Ap-
peals. See, e.g., Lerma v. State, 679
S.W.2d 488 (Tex.Crim. App. 1984) (en
banc) (opinion on rehearing).

It should be noted that in federal prac-
tice, however, rule 44(c) of the Federal
Rules of Criminal Procedure, which be-
came effective December 1, 1980, added
a new wrinkle. Under rule 44(c), in every
i of multiple defendant
tion “the court shall promptly inquire with
respect to such joint representation. .. ."
So, although not constitutionally required,
Congress has seen fit to place a duty on
the federal district courts to inguire into
multiple defendant representation.

Standard of Review of Ineffective
Assistance of Counsel Claim

The prevailing standard of review for an
ineffective assistance of counsel claim due
to an actual conflict of interest is set forth
in Cuyler v. Sullivan, supra. The Court

terest, realizes the ¢ nees of con-
tinuing with such counsel, and is aware of
his right to obtain other counsel.” Jd. at
733. The court also attached the waiver
form used in that case as an appendix, so
the practitioner only needs to go read this
case for a sample form.

Trial Court’s Duty to Investigate

The issue of whether a trial court has a
duty to inquire into the propriety of multi-
ple representation even though no party
lodges an objection at trial was specifical-
Iy left unanswered in Holloway v. Arkan-
sas, supra, 435 U.S. at 483-84, 98 S.Ct.
at 1178, In Cuyler v. Sullivan, supra, the
Court resolved the issue and held that
“[u]nless the trial court knows or reason-
ably should know that a p conflict

1 out that a defendant who objects
to multiple representation must have the
opportunity to show that potential conflicts
infringe on his right to effective assistance
of counsel. 446 U.S. at 348, 100 85.Ct. at
1718. But, unless the trial court denies the
defendant this opportunity, an appellate
court cannot presume that the possibility
for conflict has resulted in ineffective as-
sistance of counsel. Jd.

In Holloway v. Arkansas, supra, the
Court reversed the defendants’ convictions
because of the trial court’s failure to
respond to timely objections to the multi-
ple representation. 435 U.S. 484, 98 5.Ch.
1178-79. The Court did not consider
whether the alleged conflict actually exist-
ed, but instead held that reversal was
automatic because the trial court’s failure

exists, the court need not initiate an in-
quiry.” 446 U.S_ at 347, 100 S.Ct. at 1717.
The Court explained that the Sixth Amend-
ment does not require state courts them-
selves to initiate inguiries into the propriety
of multiple representation in every case
and pointed out that defense counsel have
an ethical obligation to avoid conflicting

to respond deprived the defendants of their
right to effective assistance of counsel, /d.

In Cuvler v. Sullivan, supra, however,
the defendant did not make an objection at
trial to the multiple representation. The
court ruled that in this circumstance the
defendant must demonstrate that an actual
conflict of interest adversely affected his
lawyer’s performance, but that he need not



demonstrate prejudice in order to obtain
relief. 446 U.S. 348, 349-50, 100 S.Ct.
1718, 1719. The Court also pointed out
that unconstitutional multiple representa-
tion is never harmless error, 446 U.S. 349,
100 5.Ct. 1719. The Court did not deter-
mine whether Sullivan had actually made
a showing of an actual conflict of interest
that adversely affected his lawyer's perfor-
mance, however, but instead remanded to
the court of appeals for a determination un-
der this test.

One ambiguous aspect of the test set
forth in Cuyler v. Sullivan, supra, is the
requirement that the defendant show that
the conflict of interest adversely affected
the lawyer’s performance while at the same
time not requiring the defendant to demon-
strate prejudice. The Fifth Circuit initial-

The Court of Criminal Appeals, in in-
corporating this test from Cuvler v. Sul-
livan, supra, imo Texas jurisprudence,
appears to have always required the show-
ing of an actual conflict and an adverse ef-
fect. See, e.g., Gonzales v. Stare, 6035
S.W.2d 278, 282 (Tex. Crim. App. 1980)
(“[The d fant] has not blished the
constitutional predicate for his claim of in-
effective assistance of counsel unless and
until he can demonstrate that his counsel
has represented actually conflicting in-
terests which in turn adversely affected his
lawyer's performance.”).

In summary, prudent defense counsel
would be wise never to represent -co-
defendants due to the myriad of problems
that may arise. In the rare instance where
counsel does undertake inultiple defendant

ly lntcrprLIuI this apparent ince Y
as meaning that the defendant need only
show an actual conflict of interest. In Bary
v. Balkcom, 661 F.2d 391, 396 (5th Cir.
Unit B Nov. 1981), cert, denied, 456 U.S.
1011, 102 8.Cr. 2307, 73 L.Ed.2d 1308
(1982), the court said that “we believe a
close examination of the opinion as a whole
indicates that the Supreme Court did not
intend to establish a standard requiring
proof of adverse effect on counsel in ad-
dition to proof of an actual conflict of in-
terest.”

In Strickland v. Washington, 466 U_S.
668, 104 5.Ct. 2052, 80 L.Ed.2d 674
(1984), the Court, in dicta, clarified the
matter somewhat. The Court explained that
the presumption of prejudice in an actual
conflict of interest case is not quite the per
s¢ rule of prejudice that exists in an actual
or constructive denial of assistance of
counsel case, 446 U.S. at ___, 104 5.Ct.
at 2067, This is the reason that the defen-
dant must show that the actual conflict of
interest had an adverse effect on his law-
yer's performance, in addition to showing
that the actual conflict existed, in order to
avail himself of the presumption of preju-
dice. /d. The Fifth Circuit has recently re-
lied on this language in Strickland v.
Washington, supra, in an opinion that is
contrary to the reasoning in Baty v. Balk-
com, supra. Nealy v. Cabana, 782 F.2d
1362, 1365 (5th Cir. 1986), cert. denied,
40 Crim. L. Rep. 4017 (October 8, 1986)
(*[W]e hold that proof of some adverse ef-
fect is required before prejudice will be
presumed from a showing that the attor-
ney had an actual conflict of interest.”).

he must be aware of his
ethical duties, as well as the court’s duty,
to see that the defendants right to effec-
tive assistance of counsel are preserved.
Further, defense counsel should at all times
be aware of the standard of review in thesc
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cases so that a former client does not later
successfully assert an ineffective assistance
of counsel claim, Finally, if one undertakes
representation of co-defendants, defense
counsel must fully disclose all foreseeable
conflicts of interest to the clients. This dis-
closure should be made in writing, with the
appropriate waiver signed by the clients
and the lawyer, and copies given to the
clients and placed in your file.

(Next month the discussion of conflicts
of interest will continue with a special
focus placed on problems faced by judges
and prosecutors in leaving and entering po-
sitions as defense counsel.)

Note: Readers are encouraged 1o sub-
mit questions abowr ethical practice for dis-
cussion in future columns by forwarding
ta Professor Walter W. Steele, Jr.,
Southern Methodist School of Law, Dal-
las, Texas 75275, This column will be writ-
ten mml.‘l’l!\ by a prmn‘ uf authors
¢ 2 of Ms. Jan Hemphill, Professor
erfh'r W. Steele, Jr. and Mr. Jﬂ(-: Zlm

crmann. | |
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Ethics Notes

Attorney Conflict of Interest: Former Government Service

A criminal defense lawyer is faced with
ethical issues daily. A common problem
is posed to the practitioner when he is
asked to handle a matter that he had previ-
ously dealt with while in government serv-
ice either as a prosecutor or as a judge. A
related problem is posed when a defense
attorney later works as a government at-
torney or judge.

Applicable Ethical Provisions

Canon 9 of the Texas Code of Profes-
sional Responsibility states in its title that
“A Lawyer Should Avoid Even the Ap-
pearance of Professional Impropriety.”
Supreme Court of Texas, Rules Govern-
ing the State Bar of Texas art. X, §9 (Code
of Professional Responsibility) Canon 9
(1984) [hereinafter Texas Code of Profies-
sional R ibility]. Disciplinary rule
9-101 reads, in part, as follows:

DR 9-101. Avoiding Even the Ap-
pearance of Impropriety.

(A) A lawyer shall not accept
private employment in a matter upon
the merits of which he has acted in
a judicial capacity.

(B) A lawyer shall not accept
private employment in a matter in
which he had substantial responsibil-
ity while he was a public employee.

Texas Code of Professional Responsibility,
supra, DR 9-101(A)-(B).

Other relevant provisions of the Texas
Code of Professional Responsibility are
those of Canons 4 (Confidences and
Secrets) and 5 (Independent Professional
Judgment). The disciplinary rules of Can-
on 4 gencrally prohibit a lawyer from us-
ing or revealing a confidence or secret of
a client. See Texas Code of Professional
Responsibility, supra, DR 4-101(B). The
disciplinary rules of Canon 5 generally re-
quire a lawyer to refuse employment or
withdraw from employment when his ex-

by Jack B. Zimmermann
Part Il

ercise of professional judgment on behalf
of a client may be affected. See Texas
Code of Professional Responsibility,
supra, DR 5-105. See also State Bar of
Texas, Ethical Considerations on Code of
Professional Responsibility EC 5-14-5-15
(1982) [herecinafter State Bar of Texas
Ethical Considerations].

Policy Considerations Underlying
the Disciplinary Rule

Despite the maxim of Canon 9, “[i)t is
obvious, however, that the ‘appearance of
professional impropriety’ is not a standard,
test or element embodied in DR 9-101(B).”
ABA Comm. on Ethics and Professional
Responsibility, Formal Op. 342 (1975)
(footnote omitted) [hereinafier Op. 342].
Instead, the appearance of impropriety is
only a policy consideration supporting the
existence of the rule. [d. The appearance
of impropriety is also discussed in the ethi-
cal considerations of Canon 9, See State
Bar of Texas Ethical Considerations EC
9-2—9-3.

The appearance of impropriety policy
consideration should be used as guidance
for lawyers when making decisions of con-

science regarding their professional
responsibility, but “it is not relevant when
a grievance committee or court is deter-
mining whether a violation of the standard
of DR 9-101(B) has in fact occurred.” Op.
342, supra. See also C. Wolfram, Modern
Legal Ethics §7.1.4 (prac. ed. 1986). The
courts have nevertheless applied the ap-
pearance of impropriety policy consider-
ation to conflict of interest cases. See, e.g.,
Bradshaw v. McCorter, 785 F.2d 1327,
modified on rehearing, 796 F.2d 100 (5th
Cir. 1986) (applied to a prosecutor who
later became a judge), Dillard v. Berry-
man, 683 5.W.2d 13 (Tex. App.—Fort
‘Worth 1984, no writ) (applied to a prose-
cutor who later went into private practice).

While avoiding the appearance of im-
propriety is one policy consideration of DR
9-101(B), it is only one of many and is
probably not the most important. Op. 342,
supra. The general policy considerations
of DR 9-101(B) include the following: (1)
the distaste for switching sides in a case;
(2) the protection of confidential govern-
ment information so that it is not later used
against the government; (3) the need to
prevent government lawyers from handling
a case in such a manner so as to enhance
their employability or financial rewards in
later private practice; and (4) the profes-
sional benefit derived from avoiding the
appearance of professional impropriety.
Id.

At the same time, however, there are
other policy considerations in support of
the view that a disciplinary rule relating
only to former government lawyers should
not be too broad a limit on the lawyer's
later private employment. Some of the
considerations favoring a more liberal in-
terpretation of the rule are the following:
(1) the ability of the government to attract
young, competent lawyers should not be
unduly restricted by the imposition of
harsh restraints on later private practice,
and the government should not have o de-
mand too great a sacrifice from those law-
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yers who are willing to enter government
pra 1 (2) the rule will serve no worth-
while public interest if it is allowed to be-
come a mere ol that enables a litigant to
improve his prospects by depriving his op-
ponent of competent counsel; and (3) the
rule should not be permitted to needlessly
interfere with the right of a litigant to ob-
tain competent counsel of his or her choos-
ing. fd. This last consideration is especially
impaortant in the criminal defense situation,
See alse C. Wolfram. supra,
$§8.10.1-8.10.2.

As a result of these competing interests,
DR 9-101(B) should be interpreted and ap-
plied in such a manner that the policy in-
terests of the government, former
government lawyers, the Bar in general,
private litigants, and the general public are
all accommodated.

The Disciplinary Rule
9-101(B) Test

The issue to be determined in a discipli-
nary proceeding brought under rule
9-101(B) is whether the lawyer has accept-
ed “private employment™ in a “matter” in
which he had “substantial rc%pol‘hlblllly
while he was a “public employee.” Each

proval or disapproval of a mater. This
term does not require that the government
lawyer shall have personally investigated
and passed on a particular matter, how-
ever; it is enough that he had such a
responsibility for the matter that it is un-
likely that he did not become substantially
involved.

It should also be noted that the phrase
“public employee™ was used instead of the
word “lawyer.” Thus, it is clear that the
intent was for DR 9-101(B) to also be ap-
plicable to the lawyer whose former
governmental employment was as a non-
lawyer. See Op. 342, supra; C. Wolfram,
supra, §8.10.3. See also Kaufman, The
Former Government Attorney and the Can-
ons of Professional Ethics, 70 HARV, L.
REV. 657 (1957) (discussion of test under
former ABA Canon 36, predecessor to
Canon 9).

Case Law Resolution

in Conflict Situations
Defense Lawyer Who is
Iy a Pr

Many criminal defense lawyers also
work as part-time prosecutors for small
In Kelly v. State, 640

municipal
P

of the quoted phrases needs further expla-
nation and should be interpreted in a man-
ner consistent with the previously
discussed policy considerations.

“Private employment” should be inter-
preted to refer only to employment as a pri-
vate attorney. Since one consideration is
to prevent government lawyers from han-
dling assignments in such a manner as to
encourage larger fees in later private prac-
tice, the policy will not be furthered by a
broader application. There is no perceived
danger in a lawyer moving from one sa-
laried government position to another.

The term “matter” as used in DR
9-101(B) is more difficult to precisely de-
fine. Sometimes a “same facts”™ or “same
transaction” test is used. Generally, “mat-
ter” seems to encompass a specific trans-
action or transactions between particular
parties. The same “matter” would not be
involved where there is lacking the discrete
transaction involving a particular situation
and specific parties.

“Substantial responsibility” involves a
fairly close and direct relationship, thus re-
quiring more than a mere ministerial ap-
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S.W.2d 605 (Tex. Cnm App 1982),
Kelly's court-appoi 1
WAs @ prosecutor in thc city where Kelly
was arrested. The court held that the trial

1974); Kizzee v. Stare, 312 S.W.2d 661
(Tex.Crim, App. 1958). This will not al-
ways be the outcome, however. In Ex
parte Spain, 589 S, W .2d 132 (Tex.Crim.
App. 1979), the prosecutor who filed the
State’s motion 10 revoke probation and
represented the State at the revocation
hearing had orignally represented Spain on
the underlying offense. The court, relying
on Article 2.01 of the Code of Criminal
Procedure and constitutional provisions,
held that the prosecutor should not have
participated in the revocation proceedings.
Id. at 134,

The writer considers the Munguia case
1o be wrongly decided. The prosecutor had
established an attorney-client relationship
with the defendant during the prior case,
and therefore had knowledge of the defen-
dant’s every background detail. He then,
as prosecutor, was in a position to use that
special knowledge to cross-examine his
former client, or prevent his taking the
stand to avoid that. Finally, he could call
witnesses to impeach the defendant that he
could have discovered as defense counsel,

Prosecutor Who Becomes a Judge

Sometimes the problem will arise in a
situation where the prosecutor later be-
comes a judge. In Ex parte Miller, 696
S.W.2d 908 (Tex.Crim.App. 1985), the
problem again arose over probation revo-

court abused its discretion in not holding
a hearing on defense counsel’s motion to
withdraw and reversed the conviction, Id.
at 611-12.

Defense Lawyer Who
Becomes a Prosecutor

Problems can also arise where defense
counsel later become prosecutors and have
dealings with former clients. For example,
in Munguia v. Stare, 603 S.W.2d 876
(Tex.Crim. App. 1980), the defendant was
charged with aggravated rape. The county
attorney, who had previously represented
Munguia as defense counsel on a prior rape
charge, which was dismissed, assisted in
the prosecution. The court held that the
county attorney was not disqualified since,
in the prior representation, there had been
absolutely no discussion of the facts of the
present prosecution. fd. at 878 (citing Reed
v. State, 503 8.W.2d 775 (Tex.Crim. App.

cation proceedi In this case, the }udgc
who presided over the p

ings was the assistant district attorney
representing the State at the hearing where
Miller was originally put on probation,
The court found violations of Article V,
Section 11 of the Texas Constitution as
well as Article 30.01 of the Code of Crimi-
nal Procedure and held that the order
revoking probation was null and void. /d.
at 910.

Lee v. Stare, 555 S.W.2d 121 (Tex.
Crim. App. 1977), presents a slightly
different situation. In this case the former
assistant district attorney, who later be-
came the trial judge in Lee's case, had not
actually been the prosecutor assigned to
Lee’s case. Instead, the former assistant
district attorney had apparently only looked
at the case file one time, and this was so
that he could prepare a letter to Lee's at-
torney. At the hearing where the trial judge
overruled the motion to disqualify, he said




that he had “no independent recollection of
what did occur.” Id, at 123. The Court of
Criminal Appeals considered the issue of
disqualification of the judge as unassigned
error, Jd. at 122, The court concluded that
the former assistant district attorney had
investigated the State's file and participat-
ed in decisions made relative 1o Lee's case.
Id. at 125. The court accordingly reversed
the conviction. But see Donald v. Starte,
453 S.W.2d 825, 826 (Tex.Crim.App.
1969) (dictum) (“where a judge had been
an assistant district attorney ‘at the time of
the offense, but had no recollection of
working on the case,” he was not disquali-
fied”) (citing Muro v. Stare, 387 S.W.2d
674 (Tex.Crim.App. 1965)).

In Bradshaw v. McCoter, 785 F.2d
1327, modified on rehearing, 796 F.2d 100
(5th Cir. 1986), a former Texas State
Prosecuting Attorney before the Court of
Criminal Appeals had been appointed 1o
the Court of Criminal Appeals as a judge
after Bradshaw had filed his appeal with
that court. The former State'’s Attorney sat
on the panel that heard the appeal even
though his name appeared on the State’s
brief as State’s Attorney in Bradshaw’s
case. The United States Court of Appeals
noted that the new judge had recused him-
self from all cases in which he had assumed
any role as state prosecutor and that his
name was placed on the prosecuting attor-
ney's brief in Bradshaw's case only as a
matter of courtesy. 785 F.2d at 1329. Dis-
regarding this, however, the court grant-
ed Bradshaw a new appeal, without a
showing of prejudice, because of the ap-
pearance of impropriety created by the sit-
uation. fd. On rehearing the court modi-
fied its opinion only by requiring a show-

. ing of prejudice to obtain relief. 796 F.2d
at 101. The court reiterated, however, that
this was not a modification of the conclu-
sion in the original opinion that the judge
should have disqualified himself in all
cases in which his name appeared on the
brief as a prosecutor. /d.

Prosecutor Who Becomes a Civil Lawyer

Dillard v. Berryman, 683 S.W.2d 13
{Tex. App.—Fort Worth 1984, no writ),
involved a former district attorney, now in
private practice, who, as the district attor-
ney, had received the complaint and had
interviewed the complaining witness in an
assault case. Another lawyer at the form-

er district attorney’s firm was now
representing the former criminal defendant
as a civil defendant in the civil case that
arose from the same assault. The plaintiff
sought to disqualify the former district at-
torney’s firm. The court said that there was
no question that the former district attor-
ney himself could not represent the civil
defendant, and that the only issue was
whether the whole firm was disqualified.
Id. at 15. The court held that the whole
firm was disqualified, stating that “[t]he
purpose of Canon 9 is to avoid even the
appearance of impropriety.” /d.

The writer considers the essence of this
case 1o be a problem of “switching sides.”
It is just inherently wrong to permit a law-
yer to represent one side of a civil dispute
between two individuals, when that same
lawyer had access to private communica-
tions and information from the now ad-
verse party from prior prosecutorial duties.
If he repr i the p i and
thereby the complaining witness, it just
does not set well that the same lawyer can
then oppose that complaining witness, now
plaintiff, in the civil case arising out of the
same exact facts. The situation would be
different, it is submitted, if the former
prosecutor had not been in a position to
learn information which could be used
against the former complaining witness at
the civil trial.

Prosecutor Who Becomes a
Criminal Defense Lawyer

Much the same situation would exist
where a former prosecutor joins a private
firm, which is sought out to represent a
defendant in a criminal case, where the
prosccution was handled by the former
prosecutor’s office. If he had access to the
witnesses for the State in preparation for
trial —as prosecutor —and could use infor-
mation he actually learned in that role
against those witnesses at the criminal tri-
al, then judgment should be exercised in
favor of nonrepresentation. However, if
only preliminary matters, or no matters,
were personally handled by the former
prosecutor, his new firm should not be dis-
qualified. The writer again submits that
discretion should be exercised so that the
former prosecutor personally should not
have any role at all in the defense of the
criminal case. He should be insulated, or
screened, as to that case. He should not

give or receive any information about the
case, and should have no participation at
all, see e.g. Armstrong v. McAlpin, 625
F.2d 433 (2d Cir. en banc) vacated on
other grounds 449 1.5, 1106 (1981).

An extremely important factor, recog-
nized in Op. 342, supra, is the preexist-
ing relationship between the client and the
firm at the time the former prosecutor is
hired. If a real hardship to the client would
result from firm disqualification, either be-
cause substantial work on the client’s case
already may have been completed regard-
ing specific litigation, or because the client
may have relied in the past on representa-
tion by the firm, then an inflexible exten-
sion of firm disqualification should not oc-
cur. So long as the former prosecutor is
properly screened, to apply disqualifica-
tion to the whole firm would elevate form
over substance. See Op. 342, supra.

This approach accommodates the need
to permit former prosecutors to associate
with a law firm doing criminal defense
work, without disqualifying the whole firm
in every criminal case on its docket.
Moreover, this protects the public’s interesi
that the p ion not be disad ged
by a former prosecutor using “inside in-
formation” against it. Obviously, every
case will turn on its own facts, and there
will be degrees, depending on the involve-
ment of the former prosecutor. The only
“bright line” rule the writer recommends
is that the former prosecutor be disquali-
fied personally. As to the whole firm, all
the foregoing factors must be analyzed on
a case-by-case basis to determine if the
firm can ethically accept or maintain em-
ployment.

Because this situation is so rare, no
Texas cases were discovered on this
subject.

Out-of-State Provisions

The lawyer who comes 1o Texas after
practicing in another state, or the Texas
lawyer who goes 1o another state; should
also be aware that the Texas Code’s
imputed-disqualification rule differs from
the one of the American Bar Association’s
Model Code of Professional Responsibil-
ity. The Texas imputed-disqualification
rule states that if a lawyer in Texas is dis-
qualified under the provision of Canon 5
because his judgment on behalf of a present
client is likely to be adversely affected.
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then the disqualification is imputed to the
other lawyers in his firm. Compare Texas
Code of Professional Responsibility,
supra, DR 5-105(D) (“If a lawyer is re-
quired to decline employment or to with-
draw from employment under DR 5-105,
no pariner or associate of his or his firm
may accept or continue such employ-
ment.”) with Model Code of Professional
Responsibility DR 5-105(D) (1980) (“If a
lawyer is required to decline employment
or to withdraw from employment under a
Disciplinary Rule, no partner, or associ-
ate, .. .[of] hifs] or his firm, may accept
or continue such employment.”) (empha-
sis added). The emphasized portion of the
American Bar Association rule, which
previously read similarly to the Texas rule,
was added in February 1974, Thus, by its
plain wording, the imputed-disqualification
provision of the Texas Code would not be
applicable 1o a former government lawyer
disqualification that arose under DR
9-101(B), since the Texas provision applies
only to disqualifications arising under DR
5-105.

In the case of former government law-
yers, in addition to the restriction regard-
ing his own personal involment as private
counsel, the American Bar Association has
provided a guideline that presents an ad-
ditional consideration as follows:

It is unprofessional conduct for a
lawyer to defend a criminal case in
which the lawyer’s partner or other
professional associate is or has been
the prosecutor,

I American Bar Association, Standeards for
Criminal Justice Standard 4-3.5(d) (2d ed.
1980). Pertinent to this subject is rule 1.11
of the American Bar Association’s Model
Rules of Professional Conduct, which
states that:

RULE 1.11 Successive Government
and Private Employment

(a) Except as law may otherwise
expressly permit, a lawyer shall not
represent a private client in connec-
tion with a matter in which the law-
yer participated personally and
substantially as a public officer or
employee, unless the appropriate
government agency consents after
consultation. No lawyer in a firm
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with which that lawyer is associated
may knowingly undertake or con-
tinue representation in such a mat-
ter unless:

(1) the disqualified lawyer is
screened from any participation in
the matter and is apportioned no part
of the fee therefrom; and

{2) written notice is promptly
given to the appropriate government
agency to enable it to ascertain com-
pliance with the provisions of this
rule.

Model Rules of Professional Conduct Rule
1.11(a) (Discussion Draft 1983).

Conclusion

The private lawyer who also serves as
a public prosecutor, and the other lawyers
in his firm, should not accept employment
or appoi as a trial defi lawyer
in the jurisdiction in which he prosecutes.

A prosecutor should not accept assign-
ment to try a case in which the defendant
is a former client of his from prior private
practice.

A judge should recuse himself or her-
self from any case where the defendant is
cither a former client from prior private
practice, or the judge, as a former prose-
cutor, had anything to do with a prior
prosecution of that defendant.

A former prosecutor, and the other law-
yers in his firm, should not accept private
employment as a trial lawyer in defense of

a civil client whom he had previously
prosecuted as a criminal defendant.

A former prosecutor should not accept
private employment as a trial lawyer in
defense of a criminal defendant whom he
had prosecuted in a criminal case. If the
former prosecutor had substantial respon-
sibility in the prosecution of the criminal
defendant, and there is no preexisting rela-
tionship between the firm and the client,
the other lawyers in the firm should not ac-
cept employment to represent the defen-
dant in a criminal case. Where there has
been a ial prior relationship be-
tween the firm and the client, and the form-
er prosecutor is carefully and properly
screened and does not personally partici-
pate in any way in the defense of the crimi-
nal defendant, the other lawyers in the firm
should not be disqualified.

The writer gratefully acknowledges the
assistance of law clerk Warren W. Harris,
a second-year student at the University of
Houston Law Center. However, responsi-
Biliey for all opinions and conclusions re-
mains solely with the writer.

Note: Readers are encouraged to sub-
mit questions about ethical practice for dis-
cussion in fuiure columns by forwarding
1o Professor Walier W. Steele, JIr.,
Southern Methodist School of Law, Dal-
las, Texas 75275. This coltnn will be wri-
ten monthly by a panel of auwthors
consisting of Ms. Jan Hemphill, Professor
Walier W. Steele, Jr. and Mr. Jack Zim-
mermann. |

Defense Considerations

continued frem page 14

sonal objection he may have to the produc-
tion of the documents, produce those
documents to which there are no objec-
tions, and describe those documents which
are called for in the summons and not
produced.

8. Any objection to questions
asked must be done so to each question.
A general “blanket” objection is not ac-
cepted.

XIV. Conclusion

Since the government has the burden of
proof in establishing “beyond a reasonable
doubt” that a taxpayer has violated a crimi-

nal tax statute, the best technique to pro-
tect your client’s interests is o instruct the
person from the beginning not to discuss
the matter with anyone other than his tax
attorney and to avoid assembling informa-
tion that will assist the IRS in making its
criminal or civil fraud case. Whether in-

ion should be bled will depend
upon whether the IRS has ready access to
such information as through bank deposits
record, and non-privileged records subject
to discovery through summons enforce-
ment proceedings.

1. All Section references herein are to the Internal
Revenue Code of 1954, as amended, 26 U_S.C.. un-
less otherwise referenced. L]




